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Each of the foregoing matters have been previously briefec 
by Home Savings. (Brief of Respondent and Cross-Appellant, Home 
Savings and Loan, dated June, 1987, pp. 1-6). 
This Brief is filed pursuant to Rule 24(c), R. Ut. Ct. of 
Appeals, in response to the Reply Brief of cross-respondent, 
Western General Construction. 
ARGUMENT IN REPLY 
I. 
THE TRUST DEED OF HOME SAVINGS HAS PRIORITY 
OVER THE MECHANIC'S LIENS INCLUDING THE LIENS 
OF WESTERN GENERAL 
Western General raises two new arguments in its Reply Brief, 
i.e., that a change in the language of the mechanic's statute 
affects the decision of the trial court, and that the general 
rule that clearing and leveling land does not constitute 
commencement of work is affected by the Utah case of Frehner v. 
Morton, 18 Utah 2d 422, 424 P.2d 446 (1967). Neither argument 
appears to have been made at the trial level, and neither affects 
the result of the case. 
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Western General has not set forth any significance to be 
attached in this case to the change of language referred to in 
the first clause of U.C.A. §38-1-5. Each of the cases relied 
upon by Home Savings in its prior Brief was decided under the new 
language, including Western Mortgage, infra. No contention was 
made by Home Savings that materials had to be delivered to the 
site to constitute commencement. The issue presented by §38-1-5 
and the cases decided thereunder is whether the work or the 
materials are related to the improvements to be constructed. In 
the Western Mortgage Loan Corp. v. Cottonwood Construction Co., 
18 Utah 2d 409, 424 P.2d 437 (1967) case, the Utah Supreme Court 
stated that 
We are not inclined to give the statute such a 
broad meaning as contended for by the 
appellants. We are inclined to the view that 
the legislature intended the language 
"commencement to do work or furnish materials 
on the ground11 to be limited to relate to the 
home or other structure which was being or 
about to be built upon the land. 424 P.2d at 
439. 
In this case, the only work done on the Project 2 property prior 
to the recording of the trust deed was the borrowing of top soil 
from the Project 2 property for the benefit of Project 1. The 
borrowing was not related to the improvements ultimately 
constructed on the Project 2 property. In fact, soil had to be 
hauled back into Project 2 to achieve proper grades. (R. 259, 
286, 287.) 
Western General also argues that Backus v. Hooten, 4 Utah 2d 
364, 294 P.2d 703 (1956), a case cited by Home Savings has, been 
distinguished by Frehner v. Morton, 18 Utah 2d 422, 424 P.2d 446 
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(1967). In Frehner, the lien claimants were a landscape 
architect and contractor who were suing to recover for their 
services. The work they performed was the design and 
installation of landscaping after the home had been 
constructed. The court distinguished Backus as follows (18 Utah 
2d at 427): 
The distinction is that the leveling of land 
in the Backus case was not done in connection 
with any building, structure, or improvement 
upon the land, while in the instant case the 
landscaping was done as an integral part of 
the building of a home. 
The Court went on to hold (18 Utah 2d at 427) that: 
. where landscaping is done during the 
construction of a home and as an integral part 
of the construction for the purpose of 
contributing toward the enjoyment to be had 
from living in that home, the work done and 
material furnished would be subject to a 
mechanic's lien. 
In this case, there is no evidence that the borrowing of 
soil was related either to the improvements constructed or that 
it was an integral part of the construction of Project 2. 
Western General's statement to the contrary at page 3 of its 
response is without reference to the record. 
Western General also argues at page four of its response 
that a "prudent contractor relying on his lien rights . . . first 
checks the title." This argument is not supported by any facts, 
nor is it relevant to a determination of priority. 
II. 
HOME SAVINGS IS ENTITLED TO RECOVER 
ATTORNEY'S FEES AS THE "SUCCESSFUL 
PARTY. " 
Western General attempts to distinguish the issue of 
priority from the issue of enforceability. The argument ignores 
the fact that the most critical aspect of the lien statute is 
priority. In this case, Western General elected to enforce the 
lien beyond the interest of the owner - it sought to determine 
priority over the construction lender. Without priority, liens 
do not survive, except as against the interest of the owner. In 
that election, it was the unsuccessful party. 
CONCLUSION 
For the foregoing reasons, and the reasons set forth in Home 
Savings Brief filed in June, 1987, this Court should affirm the 
trial court's determination that Home Savings1 trust deed has 
priority over the lien claim of Western General. This Court 
should reverse the trial court's denial of attorney's fees and 
remand for entry of fees incurred in the trial court, on the 
prior appeal, and on this appeal. 
DATED this ^ day of August, 1987. 
Kwrth "W/ Meade 
OOHNE, RAPPAPORT & SEGAL 
Attorney for Respondent and 
Cross-Appellant, Home Savings 
and Loan 
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